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RECENT IMPORTANT DECISIONS 559 

It has been held that even where the evidence is entirely circumstantial, an 
instruction on circumstantial evidence is not necessary. Brady v. Common- 
wealth, 74 Ky. 282, that it is not error to so charge when instructions have 
been given as to reasonable doubt. Solander v. People, 2 Colo. 48, Jones v. 
State, 61 Ark. 88, that it is a matter in the discretion of the court and no 
error is committed unless instructions are given that may mislead. State v. 
Roe, 12 Vt. 93. But on the other hand, it is held that where the testimony 
is entirely circumstantial, it is the duty of the court to charge upon the law 
of that subject. People v. Scott, 10 Utah 217. In cases where the facts are 
almost identical with the facts in the main case, it was held that such an 
instruction was necessary. Fuller v. State, 24 Tex. App. 596, Guagardo v. 
State, 24 Tex. App. 603. In Coleman v. State, 87 Ala. 14, and Rains v. State, 
88 Ala. 91, the court held that as there was some direct and positive evi- 
dence, an instruction on circumstantial evidence was therefore not required. 
In the main case the evidence was not direct, and even granting that the 
defendant did not purchase the cattle from Jackson, still the state must rely 
on circumstantial evidence to convict, and it would seem, according to the 
previous decisions of the same court, that such an instruction was necessary. 
The dissenting opinion would seem to be the better one. 

Evidence — Res Gestae. — In a prosecution for homicide, evidence that 
within 15 or 20 minutes after the difficulty, deceased said to witness, "What 
a pity ! They killed me for nothing," was admissible as part of the res 
gestae. Wilson v. State (1915), — Tex. — , 90 S. W. Rep. 312. 

It has been said that there are few problems in the law of evidence more 
unsolved than what things are to be embraced in those occurrences that are 
designated in the law as "res gestae." Hunter v. State, 40 N. J. L. 495. It 
is impossible to make the time that has elapsed since the event a test. The 
transaction in question may be such that the res gestae would extend over a 
day, or a week, or a month. Jack v. Mutual Life Ass'n, 113 Fed. 49. It has 
been held that a declaration made thirty minutes after the transaction is 
purely narrative and cannot be admitted. Waldele v. R. R., 95 N. Y. 274. 
But declarations made two days after the transaction had been admitted as 
part of the "res gestae." People v. Brown, 53 Mich. 531. It has been said 
that the admissability of such a declaration must be determined by the judge 
according to the degree of its relation to that fact, and in the exercise of a 
sound discretion; it being extremely difficult, if not impossible, to bring 
this class of cases within the limits of a more particular description. R. R. 
v. O'Brien, 119 U. S. 99. Precedents seem to be of little value in deter- 
mining whether such a declaration may be admitted. It is admitted that 
great care should be used in the admission of such declarations, but the 
tendency seems to be to leave the matter to the discretion of the trial court. 

Master and Servant — Fellow Servants. — Plaintiff's intestate, a car 
inspector, was killed through the negligent acts of a train crew. Held, that a 
yard master, a brakeman and a conductor are fellow servants of a car inspec- 
tor. Shuster v. Philadelphia B. & W. R. Co. (1905), — Del. — , 62 Atl. Rep. 
689. 



